BUREAU G LAND IVANAGEMENT
V.

WLLI AM J. THOMAN

| BLA 92- 346 Deci ded April 3, 1997

Appeal froma determnation of Administrative Law Judge Ranon M
Child voiding oral authorization to cross an allotnent by the Geen R ver
Resource Area Manager, Bureau of Land Managenent. \WW-04-91-01.

Afirned.

1.

Appeal s: General | y--Rul es of Practice: Appeal s:
b sm ssal

An appeal wll nornally be dismissed as noot where,
prior tothe filing of a notice of appeal, the action
bei ng chal | enged has al ready occurred and there is no
effective relief which can be afforded the appel | ant.
Wiere, however, because of the limted duration of the
chal | enged action and the reasonabl e expectation that
the action wll recur, there exists a substanti al
likelihood that a recurrence nmay evade revi ew

di smssal of an appeal is not appropriate.

Gazing and Gazing Lands--Gazing Permts and Li censes

Absent energency conditions or an agreenent between
BLMand parties holding grazing privileges in an
allotnent, 43 CF. R 8 4160.1-1 (1991) required
notification of those permttees and provision of a
period of tine to protest prior to authorizing trailing
through the al |l ot nent.

APPEARANCES denn F. Tiedt, Esg., dfice of the Regional Solicitor,
Denver, olorado, for the Bureau of Land Managenent; W A an Schroeder,
Esq., Boise, Idaho, for WIliamJ. Thonan.

(P N ON BY ADM N STRATI VE JUDE BURX

The Bureau of Land Managenent (BLMor the Bureau) has appeal ed from
the determnation of Admnistrative Law Judge Ranon M Child, issued on
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March 25, 1992, that the January 2, 1991, oral authorization by the Geen
R ver Resource Area Manager, BLM to the B g Sandy and G een R ver

Li vest ock Gonpany (BS&@), which had permtted BS&R to trail 4,100 sheep
across the Lombard Allotnent in southwest Woning, was voi d because it
failed to neet the procedural requirenents of the applicabl e regul ati ons.
Ve affirm

The regul ation at issue, 43 CF. R § 4160.1-1 (1991), provi ded:

In the absence of a docunented agreenent between the

authori zed officer and the permttee(s) or |essee(s), the
aut hori zed officer shall serve a proposed deci sion on any
appl1cant, permttee or lessee, * * * who I1s affected by the
proposed action on applications for permts * * * or by the
proposed action relating to terns and conditions of permts

* *  The authorized officer shall al so send copies to ot her
affected interests. The proposed deci sion shal | state reasons
for the action, includi ng reference to pertinent terns,
conditions and/or provisions of these regul ations, and shal |
provide for a period of 15 days after receipt for the filing of a

prot est .
(Enphasi s added. )

The oral authorization in question was granted on January 2, 1991,
pursuant to an oral request by BSR@R original |y nade on Decenber 28, 1990.
The crossing occurred on January 3, 1991. It is clear that, contrary
to the above-quoted regul atory | anguage, no "proposed deci si on" was
rendered prior to the oral approval of the Area Manager, nor was any period
allowed for protests fromthose who mght be adversely affected. |ndeed,
on January 2, 1991, WIIliamJ. Thonan, a grazi ng preference hol der who
was aut hori zed to graze sheep wthin the Lonbard A | ot nent, was i nforned
by a range conservationist of the proposal. After he voiced his
obj ections thereto, Thonan was advi sed by the range conservationist that he
woul d reconmend agai nst approval of the request. Thonan was, in fact, not
aware that the Area Manager had aut horized the crossing until January 3,
1991, when he personal |y di scovered evi dence that sheep had trailed through
his allotnent. n January 25, 1991, Thonan fornal |y appeal ed the al | onance
of the crossing.

The case was originally assigned to Dstrict Chief Admnistrative
Law Judge John R Ranpton, Jr. n April 3, 1991, counsel for BLM sought
to have the chal l enge dismssed on the grounds that it was frivol ous, that
Thonan had suffered no adverse affects and that, in any event, no effective
relief could be granted. By Qder dated May 8, 1991, Judge Ranpton refused
to do so, noting that:

[NNo proposed decision was issued in witing. M. Thonan was
asked once orally if he objected, and he asserted that he did.
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No final decision was issued in witing, and M. Thonan was not
given notice of the decision until he nade an inquiry after the
fact. There exists a genuine issue of |aw as to whether such
procedures were |awful or whether the decision to authorize
trailing is subject to the regul ations at 43 CFR Subpart 4160.

(Oder of May 8, 1991, at 1).

The natter was subsequently assigned to Admnistrative Law Judge
(hild. O Septenber 23, 1991, Thonan sought sunmary j udgnent upon two
issues of law Thonan described these issues as:

(1) Wether the granting of a crossing permt is unlaw ul
when the Bureau verbal |y asked a permttee whether he objected to
the crossing permt, and he said "yes", but the Bureau issued the
crossing permt notw thstandi ng such objection and w thout the
serving of a Proposed/ H nal Deci si on?

(2) Wether a decision to authorize a crossing permt is
subject to the regulations at 43 R Subpart 41607

In support of his request, Thonman noted that a crossing permt was
classified, under 43 CF. R 88 4130.4 and 4130.4-3 (1991), as a formof
grazi ng authorization. 1/

I n opposi ng the request for summary judgnent, BLMasserted that
the issuance of the crossing permt was in accord wth the regul ati ons.
Thus, BLMnoted that 43 CF. R § 4130.4-3 (1991) expressly authori zed
i ssuance of crossing permts. It asserted that, under the terns of
43 CF.R 8§ 4160.1-1 (1991), it was not required to issue a proposed
decision since this regulation only applied "[i]n the absence of a
docunent ed agreenent between the authorized officer and the permttee" and,
inthis case, the permttee (by which termBLMneant BS&GR not Thonan),
had agreed to the crossing permt. The Bureau further argued that this
permt was, itself, docunented by the Blling Notice issued on January 10,
1991. 2/ The Bureau di smssed Thonan's argunent that issuance of the
crossing permt wthout notice to himviolated section 43 of the Gazing
Adm ni strati on Handbook

1/ V¢ note that 43 CF. R § 4130.4 was redesignated as 43 CF. R § 4130.6
on Feb. 22, 1995, and 43 CF. R 8§ 4130.4-3 was anended on that sane date
and designated as 43 CF. R 8§ 4130.6-3. See 60 Fed. Reg. 9965, 9967.

Nei ther the redesignation nor the anendnent, however, affect in any

rel evant way the substantive basis of Thonan's asserti ons.

2/ The Bureau cited the BLM G azing Admni strati on Handbook (H 4130-1
Authorizing Gazing Wse) in support of its assertion. Section 7.71D
provides, in relevant part, that "[t]he notice part of the bill * * * nay
serve as the authori zi ng docunent for exchange-of-use or crossing permts."”
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H4130-1, by arguing that the |anguage directing notification 3/ was
precatory rather than nandatory and that Thonan had, in any event, been
alerted to the possibility that a crossing permt mght issue. Hnally,
BLMargued that, even if its actions had, in sone technical sense, violated
regul atory provisions, they should still be affirned since they were in
substantial conpliance wth the applicabl e regul ati ons.

In an OQder dated Gctober 25, 1991, Judge Child granted, in
part, sumary judgnent to Thonan. In this Qder, Judge (hild expressly
found that issuance of a crossing permt was subject to the provisions
of 43 CF. R Subpart 4160 (citing Jones & Sandy Livestock, Inc., 75 | BLA
40, 43 n.11 (1983)). The Judge also explicitly rejected BLMs contenti on
that, because there was a docunented agreenent between BLM and BS&GER no
proposed deci sion was required to be served on Thonan. Judge Child found
that, contrary to BLMs argunent, under the terns of 43 CF. R § 4160.1-1
(1991), BS&XR was properly deened to be an appli cant whil e Thonan
naintained his status as permttee. Thus, since there was no agreenent
bet ween Thonan and BLM the requirenent that Thonan be served wth a
proposed deci sion could not be vitiated by an agreenent between BLMand
BXXR

Not w t hstandi ng the foregoi ng, however, Judge Child declined to
grant sumary judgnent inits entirety to Thonan, concluding instead that a
hearing was still necessary inthis matter. Judge Child adverted to this
Board s decision in Rudnick v. BLM 93 I BLA 89 (1986), in which the Board
had noted that, notwthstanding the fact that failure to conply wth the
procedural requirenents of 43 CF. R Subpart 4160 (1991) rendered any
decision rendered voidable, it was still necessary for a party chal | engi ng
that decision to advance sone reason to justify voiding the decision being
chal | enged beyond its procedural irregularity. Judge (hild concl uded that,
under this precedent, Thonan was required to produce evidence that he had
suffered harmor danage as a result of BLMs actions. At the sane tine,
Judge (hild al so afforded BLMan opportunity to show t hat energency
ci rcunst ances exi sted which prevented it fromfoll ow ng the procedures set
forthin the regulations. nhthis basis, he directed that the hearing
proceed on schedul e.

(onsi der abl e evi dence was presented to Judge (hild at a 1-day hearing
hel d on Novenber 5, 1991. The testinony disclosed that, on Decenber 28,
1990, Edward Taliaferro of BS&XR originally sought approval by BLMof a
crossing permt that woul d authorize 4, 100 sheep to cross the Lonbard
Alotnent. Taliaferro was desirous of noving the sheep because of wntry
weat her conditions affecting the B g Sandy Al ot nent where the sheep were

3/ This section of the Handbook, (see note 2, supra), which covered

I ssuance of crossing permts, provided that "[plermttees or | essees in
allotnents where trailing use is planned shoul d be notified by the

aut hori zed of fi cer in advance of the actual trailing use."

139 IBLA 51

WAW Ver si on



| BLA 92- 346
| BLA 92- 346

then | ocated and because there was additional forage available at a site in
the Rock Springs Al ot nent whi ch woul d be accessi bl e to the sheep because
of its lower elevation. Tr. 125. WIlliamTaliaferro, Edward s father,
noted that, because of the weather conditions, they had al ready trucked the
ewe lanbs to the Rock Sorings site and had cormenced suppl enental feedi ng
of the ewes located on the Bg Sandy Allotnent at the rate of 170 bal es per
day. 1d.

The route sought by BS&R crossed the E ghteenmile A lotnent and then
fol l oned H ghway 28 sout hwesterly across the Lonbard Al ot nent and
eventual ly led to the Rock Springs Al otnent i n whi ch BS&R hel d grazi ng
privileges. A thetine of its application, BS&R had permssion to use
two other trails (Aand B) to reach the Rock Sporings Al otnent but had no
grazing privileges in the Lonbard A lotnent. 4/

JimSparks, a range conservationi st responsi ble for review ng grazi ng
applications wthin the Geen Rver Resource Area, testified that, based
on his initial discussion wth Edward Taliaferro, he recomrmended t hat
the application be disapproved. Tr. 145-46. Prior to naking this
reconmendat i on, he contacted Thonan, who advi sed Sparks that he was opposed
to granting the crossing application al ong the route proposed based on the
condition of forage inthe Bg Sandy Rver area. Tr. 147. Sparks rel ated
to Thonan that he was recommendi ng that the application be deni ed.

Subsequent |y, on January 2, 1991, Edward Taliaferro returned to
the BLMoffice. Sparks infornmed himat that tine that the application
was bei ng deni ed and suggested that Taliaferro use either trails Aor B
Tr. 146. Later that day, WlliamTaliaferro investigated the condition
of trail B He then approached BLMand reported that trail B needed to be
"bl aded out or sonething done * * * in order to nake it passabl e for sheep
wagons, pickups or whatever." Tr. 81, 126. He also objected to the use
of trail A because "the county hadn't had tine to clear the county road
around on the Bue Rm" (Tr. 126), al though there was no evi dence t hat
he had inspected trail A Tr. 134. dear roads were inportant because
Tal i aferro was using suppl enental hay to feed and water the sheep, and
hay trucks and wagons to carry feed for the sheep woul d be necessary
during the crossing.

The Area Manager, WIIliamLebarron, orally approved the permt to
cross based on the information furni shed by WlliamTaliaferro about the
condition of trails Aand B. No physical examnation of either trail A or
B was nade by BLMenpl oyees prior to this approval. Lebarron' s approval
was given on the afternoon of January 2, 1991, and the crossing occurred
the next norning wthout any further contact wth Thonan. Thonan testified
that he becane anware of the crossing on the afternoon of January 3, 1991,
when he observed sheep tracks al ong the south side of Hghway 28. Thonan

4/ Trail Awas alsoreferred to as the Emgrant or Mrnon Trail, while
trail Bwas frequently referred to as the B ue R mRoad.
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t el ephoned BLMand was inforned that the crossing permt had been approved
the previous day.

Thonan subsequent |y examned the conditions on trails A and B on
January 5, 1991. Insofar as trail B was concerned, Thonan testified that
whi | e snow had drifted across two washouts, he was abl e to renove the snow
wth a shovel in both instances. Tr. 207-209. He also stated that neither
washout woul d have prevented sheep fromcrossing the washout area. |d.
Wth respect to trail A Thonan noted that he was able to drive the entire
length of the trail, bypassing the B g Island Bridge (whi ch was cl osed to
vehi cul ar traffic though not to sheep) by crossing the Geen Rver at the
Sauffer Bridge, 3to 4 mles downstream Tr. 210-11. Thonan decl ared
that there were no obstructions to sheep trailing al ong the | ength of
trail A Tr. 211

Thonan conpl ai ned that the crossing by 4,244 sheep across the Lonbard
allotnent caused tranpling of the forage and resulted in the consunption
of an estinated 28 AUMs (aninal unit nonths). See Gwvt. Ex. 3. He
asserted that the inpact on the forage caused himto curtail his use of
| anti ng grounds wthin the allotnent the followng spring. Tr. 222.

As noted above, Judge Child s Gctober 25, 1991, Qder charged BLMw th
submtting evidence that the circunstances at the tine of the application
presented an energency whi ch prevented the agency fromfoll ow ng the
procedures set out at 43 CF. R 8§ 4160.1-1. Judge (hild found that,
notw thstanding BLMs argunents to the contrary, no engergency situation
exi sted whi ch necessitated i nmedi ate approval of the trailing permt
application. Thus, he noted that BS&XR was authorized to continue grazi ng
inthe Bg Sandy Allotnent throughout the nonth of January. He adverted to
the fact that BS&QR had already trucked its ewe | anbbs to the Rock Springs
Alotnent, noting that this "suggests that the Livestock Gonpany coul d have
trucked its renmai ning sheep as well." (Decision at 12.) Mreover, he
found that the deterioration in the weather conditions on the B g Sandy
Al otnment was sonet hi ng whi ch was reasonabl y foreseeabl e and that, in
effect, "the Livestock Gonpany created an energency for itself by bel atedly
applying for the permt and then trailing its sheep through the
Bghteenmle Alotnent up to the edge of the Lonbard Al otnent before it
was even authorized to do so." (Decision at 14.)

Judge Child expressly found that had BLM provi ded Thonan wth even a
mninal notice and protest period he mght have been able to present BLM
wth sufficient information wth respect to the passability of trails A
and Bso as to alter BLMs ultinate decision. (Decision at 12-13.) Thus,
BLMs failure to properly notify Thonan was deened to be not w t hout
negative inpacts upon the deci si onnaki ng process. Mreover, Judge Child
al so found that Thonan was harned by the decision permtting trailing
through the Lonbard A | ot nent because of the actual inpact upon the forage
wthinthe allotnent as well as the potential precedent-setting nature of
the decision. (Decision at 14.) Pursuant to these findings, Judge Child
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determned that the January 2, 1991, oral authorization of the Area Manager
was void and set it aside. The Bureau has duly filed an appeal fromthis
det ermnat i on.

n appeal to this Board, BLMgeneral |y assails Judge Child s findings
that no energency existed sufficient to justify failure to conply wth the
notice provisions of 43 CF R 8§ 4160.1-1 (1991), that the failure to
provi de Thonan wth the opportunity to fornally protest nay have led to a
fl aned deci si onnaki ng process, and that Thoman was ultinately injured by
BLMs action. V¢ have set forth above both Judge Child s concl usi ons on
these points and the facts which | ed himto these conclusions. Suffice
it for present purposes to note that our own review of the facts of record
fully substantiates Judge Child s findings and that we believe no further
bel aboring of these points is warranted.

[1] The only question which we deemconpel | i ng enough to justify
any i ndependent anal ysis on our part is the assertion by BLMthat the
nmatter shoul d have been considered noot at the outset since all trailing
had occurred al nost coi ncident with BLMs approval 5 and no future
trailing across the Lonbard Al l otnent was authorized. (Statenent of
Reasons at 4.)

It is, of course, true that this Board has, in the past, declined to
entertai n appeal s where the chal | enged action has al ready occurred and no
effective relief can be afforded an appellant. See, e.g., WIdife Danage
Review 131 IBLA 353 (1994). However, there is a wel | -recogni zed exception
tothis rule. The Board wll not dismss an appeal on the grounds of
noot ness where the issues raised therein are "capabl e of repetition, yet
evading review" Inre Jamson Qove Hre Salvage Tinber Sale, 114 |1 BLA 51,
53 (1990) (quoting Southern Pacific Termnal Go. v. 1G5 219 US 498, 515
(1911)). It is clear that this case I1s one of those not properly subject
to dismssal because of nwoot ness.

The reality of the matter is that the gravanen of Thonan' s argunent
was the failure of BLMto informhim in advance, of its intention to
approve BS&R s application for a crossing permt and provide himwth an
opportunity to fornally object to the proposal. Admttedly, had BLMtaken
the position that the failure to adequately notify Thoman was an
unfortunate mstake whi ch woul d not recur, dismssal of the instant appeal
mght have been appropriate. This, however, is not the position which BLM
took. hthe contrary, BLM in effect, asserted that there was no
requi renent whatsoever to notify Thonan in advance. Indeed, under its
interpretation of 43 CF. R 8 4160.1-1 (1991) advanced bel ow there woul d
never be the need to notify any permttee in any allotnent of the pendency
of a crossing permt application so long as the applicant and BLMagreed to
t he crossing.

5/ Infact, to the extent that BS&IR crossed the H ghteenmle A | ot nent
prior to obtaining any authorization, one mght argue that it was noot
before it was approved.
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Under this interpretation, the likelihood of simlar situations arising in
the future is obvious, as is the difficulty which would be faced in ever
obtaining review before trailing occurred, given the absence of

notification and the nornmal Iy short duration of crossing permts. Having
asserted the right not to notify grazing permttees prior to iSsuing
crossing permts, BLMcannot sinmultaneously seek to prevent permttees from
chal lenging this assertion by claimng that they failed to seek revi ew
until after the crossing had occurred.

[2] Judge (hild found that, absent energency conditions or an
agreenent between BLMand parties hol ding grazing privileges in an
allotnent, 43 CF. R 8§ 4160.1-1 (1991) required notification of those
permttees and provision of a period of tine to protest prior to
authorizing trailing through the allotnent. W& agree wth this
interpretation of the regulation. Mreover, we expressly find that BLMs
actions herein did not constitute "substantia conpliance" wth the grazi ng
regulations wthin the neaning of 43 CF. R 8§ 4.478(b).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, Judge Child s determnation is
af firned.

Janes L. Burski
Admni strative Judge

| concur:

T Britt Price
Admni strative Judge
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